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STATE v. BUCKLEY. 355 

Supreme Court of Errors of Connecticut. 

STATE v. BUCKLEY and Another. 

The Act of 1 872 imposes a penalty on every person who shall keep a place where 
it is reputed that intoxicating liquors are kept for sale, without having a license 
therefor. Helil to be sufficient that the place was reputed to be one where intoxi- 
cating liquors were kept for sale, and not necessary that it be reputed that they 
were kept for sale without a license. 

In a prosecution under this act the accused claimed that the act was unconstitu- 
tional, and asked the court to charge the jury that they were judges of the law as 
well as of the facts. The judge instructed the jury that in a criminal case they 
were judges of the law as well as of the facts, but that they were under the same 
obligation in the matter with the judge on the bench, and were not authorized 
to say that that is not law which is so ; that the Supreme Court had decided the 
act to be constitutional, and that in his opinion it was constitutional ; that if they 
decided that to be unconstitutional which the Supreme Court had decided to be 
constitutional, they would disturb the foundations of law ; but that, after all, they 
were judges of the law, and if on their consciences they could say that the act was 
unconstitutional they ought to acquit the accused. Held, on motion of the accused 
for a new trial, that the charge was correct. 

By statute the jury are made the judges of the law in criminal cases, but not in 
any such sense that they are at liberty to disregard the law. They are to inquire, 
what the law is, and where their judgment is satisfied, the law as thus ascertained 
is binding upon them, and should be their guide, whether it is or is not as they 
may think it ought to be. 

Information to the Superior Court in Litchfield county, for a 
violation of the Act of 1872, which provides that " every person 
who shall keep a house, store, shop, saloon, or other place, where 
it is reputed that spirituous or intoxicating liquors, ale, or lager 
beer, are kept for sale, without having a license therefor, shall be 
punished, &c. ;" tried to the jury on the plea of " not guilty," 
before Minor, J. Verdict "guilty," and motion for a new trial 
by the defendants. The case is fully stated in the opinion. 

W. W. Eaton and E. W. Seymour, in support of the motion. 
Foster and Fenn, contra. 

Carpenter, J. — This motion presents two questions. The first 
relates to the construction of the act on which the prosecution is 
brought. The defendants' counsel asked the court to charge the 
jury that the state must prove that the place kept by the defend- 
ants was a place in which it was reputed that spirituous liquors 
were kept for sale ; and also, that it was reputed that such liquors 
were kept for sale without a proper license therefor. The court 
declined to comply with the last request, and charged the jury 
otherwise. The instruction given was entirely correct. The mani- 
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fest intention of the legislature was to prohibit any person, not 
having a license, from keeping a place in which it was reputed 
that spirituous, or intoxicating liquors, &c, are kept for sale. 
That is the obvious meaning of the language of the act, and it would 
be a forced and unnatural construction to hold that the reputation 
must extend beyond the matter of keeping for sale, and negative a 
license. 

The other question arises from the charge to the jury. 

The defendants claimed that the act under which they were pro- 
secuted was unconstitutional and void. The court submitted that 
question to the jury, telling them that they were the judges of the 
law as well as of the facts. The court then added as follows : — 
" But the jury are the judges of the law under the same obligations 
that attach to the judge on the bench ; they are not authorized to 
say that that is not law which is the law of the state. The Su- 
preme Court has decided that section to be constitutional. The 
judges of that court are selected for their learning in the law. 
Will you say it is unconstitutional, when they say it is constitu- 
tional? The next case to be tried may be a civil case, the law 
applicable to which may have been decided by the same Supreme 
Court ; you would not suffer your private views and interests to 
influence you to disregard the law thus decided. Neither have 
you anything to do with the policy of the law ; that belongs to the 
legislature which enacted it. The court also says to you that in 
its judgment the section of the statute, upon which this prosecution 
is founded, is constitutional. If you decide that to be unconstitu- 
tional which the Supreme Court holds to be constitutional, you 
will disturb the foundations of law. But after all, you are the 
judges of the law, and if on your consciences you can say this 
section is unconstitutional, then you ought to acquit the accused." 

The defendants now claim that the court in so charging infringed 
upon the province of the jury. Our statute on that subject is as 
follows : — " The court shall state its opinion to the jury, upon all 
questions of law arising in the trial of a criminal cause, and sub- 
mit to their consideration both the law and the facts, without any 
direction how to find their verdict." This statute makes the jury 
the judges of the law, but not in the sense in which it is sometimes 
claimed. They are not the judges of the law in such a sense that 
they are at liberty to disregard it ; nor are they in any case at 
liberty to set aside the law, and substitute for it something else 
which suits their prejudices or caprices better. Neither are they 
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at liberty, if the law applicable to the case does not meet their ap- 
proval, to make law for the occasion. But they are to inquire what 
the law is; and when their judgment is satisfied, the law, as thus 
ascertained, is binding upon them, and should be their guide, 
whether it is or is not as they think it ought to be. The jury 
were well told that they were the judges of the law under the same 
obligations that attach to the judge on the bench. " No one is 
wiser than the law," and we may add that no jury, however ca- 
pable and intelligent they may be, are wiser than the law. The 
judge and jury, and all concerned in the administration of justice, 
are equally bound by the law. In that way, and that alone, can 
persons and property be reasonably protected. In that way, and 
that alone, will justice be impartially administered. Any other the- 
ory, if practically carried out, will sap the foundations of the. govern- 
ment, and render uncertain and capricious the administration of 
criminal law. A guilty man will escape through the sympathies 
of the jury, while the innocent will be convicted by reason of their 
prejudices; and what governs one panel as law, will be repudiated 
by another. 

We cannot see that the judge on this trial violated these prin- 
ciples. On the contrary, he seemed to appreciate their importance. 
He evidently had strong convictions upon the question, and sought 
to impress those convictions upon the minds of the jury. He re- 
ferred to the statute, to what was understood to be the decision of 
the Supreme Court in another case, and to his own opinion. Thus 
the jury could see that there were in favor of the constitutionality 
of the law, the wisdom and judgment of the legislature, the decision 
of the Supreme Court, and the opinion of the presiding judge; and 
that they could only declare it to be unconstitutional by assuming 
to be superior in wisdom to all these. 

The reference to the principles governing in civil cases was evi- 
dently by way of illustration. The jury could not have under- 
stood that they were bound by the opinion of the court as in civil 
cases, for at the close they were distinctly told that they were the 
judges of the law, and that if they conscientiously believed that 
the act was unconstitutional they ought to acquit the accused. 

We do not advise a new trial. 

The question discussed in the forego- tion of criminal law. There seems to 

ing opinion is one always of considera- have been, in this country especially, 

ble difficulty, and sometimes productive no little conflict of opinion upon the 

of great uncertainty in the administra- right of the jury, independently of stat- 
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ate, to determine questions of law in 
criminal cases. Mr. Justice Story, in 
United States v. Battiste, 2 Sumner 240, 
assumes the ground, that the jury arc no 
more to be regarded as rightfully judges 
of the law in criminal than in civil cases ; 
and this rule is followed in Commonwealth 
v. Porter, 10 Met. 263, State v . Peirce, 
13 N. H. 536, and numerous other cases 
in the state courts, more or less directly 
upon the very point of the lawful right 
of juries to decide the law in criminal 
cases. And on the other hand, Mr. Jus- 
tice Chase, in the trial of Fries, Ghase's 
Trial, by Evans, App. 12, 45, charged 
the jury in favor of the right of juries to 
decide the law in all criminal cases, upon 
their own responsibility. And Mr. Jus- 
tice Baldwin, in United States v. Wil- 
son and Porter, 1 Bald. C. C. 99, took 
the same view, which he somewhat modi- 
fied in the second trial of the case : Id. 
108, and in United States r. Shrive, Id. 
510. This view is maintained in a large 
number of decisions in the state courts : 
State v. Wilkinson, 2 Vt. 48 ; State v. 
Croteau, 23 Id, 14; State v. Shaw, 6 
Shep. 436 i Ross v. Com'th, I Gratt. 557 ; 
State v. Allen, I McCord 525 ; Holden 
v. State, 5 Ga. 441 ; Stater. Armstrong, 
4 Blackf. 247. These lists of authori- 
ties in favor of either view of the law, 
might be very much extended. They 
will be found extensively cited in State 
v. Croteau, supra, in the opinion of the 
court by Mr. Justice Hall, and in the 
dissenting opinion of Mr. Justice Ben- 
nett, both of which are very elaborate 
and learned, and characterized by un- 
common ability. 
But the real difficulty in the case turns 



far more upon the wisdom and discretion 
of the judge, than upon the abstract 
rights of the jury. For since it is clear 
the jury have the right to rejudge any 
question of law involved in a criminal 
cause, and to settle it in their own way, 
without regard to the directions of the 
court, and thus to acquit the accused by 
a general verdict, upon the mere fancy 
that the law is not wise or useful .which 
it is easy to dignify by the name of un- 
constitutional ; and such verdict will 
be final, as the court cannot grant a 
new trial after such verdict, and as all 
this is confessedly true, there seems no 
great use in having much controversy 
upon the question whether this is the le- 
gitimate right of the jury, or only a 
power, which juries sometimes assert, in 
vindication of what they may, rather in- 
definitely, call justice. 

But we apprehend there will never be 
much controversy on these points be- 
tween court and jury where the jury are 
fairly and respectfully allowed their pro- 
per function in deciding cases. We 
know indeed that juries sometimes prove 
restive, out of mere conceit, and a false 
sense of the importance of their own 
office ; but this is seldom the case, with 
properly educated jurors, unless they are 
over educated, a matter we briefly all uded 
to in the late case of State v. Patterson, 
ante, Vol. 12. N. S., p. 655.' We have 
said all we desire to say upon this topic 
of jurors deciding the law in criminal 
cases, in State v. McDonnell, 32 Vt. 491, 
531-533, and we should certainly not feel 
justified in repeating it here. 

I. F. B. 



1 We are somewhat surprised that oar cotemporary, the London Solicitors' Journal, should re- 
present our comments, in a brief note to State v. Patterson, as having been ottered by the present 
.Tudge BiiFiira of Vermont, in the trial of the canse, (with which he had nothing to do) ; or that 
he should suppose we were still acting as judge in Vermont (a thing now far in the pest), and used 
the same freedom of criticism upon the bench, which we do as a journalist. Whether the misstate- 
ment of the matter by our cotemporary was a mere blunder, or was half intentional, in order to 
give special point to our strictures, they certainly were not in his usual (rood taste. But we think 
we have less cause of complaint than others who had nothing to do with either the trial or the 
strictures, to be thus made responsible for both. 



